IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON

V.

ANTHONY J. CGRI CO :
BENEFI Cl AL SAVI NGS BANK : NO. 99-202-01

Newconer, S.J. May , 2003

OP1 NI ON

Presently before the Court is the United States of
Anerica’ s Motion to Approve Wit of Garnishnent, the Defendant’s
response as well as the parties’ supplenental briefs. For the

reasons set forth below, the Government’s Mdtion is granted.

BACKGROUND

The Defendant, Anthony J. Gico, was convicted of
conspiracy to defraud the Untied States, tax evasion, and filing
a false federal inconme tax return, in violation of 18 U S.C. §
371 and 26 U.S.C. 88 7201 and 7206(1). On July 19, 2000, this
Court sentenced the Defendant and ordered himto pay a crim nal
fine of $75,000. Pursuant to the Third Crcuit’s nmandate, on
July 31, 2002, this Court re-sentenced the Defendant and
rei nposed the $75,000 fine. The Defendant has failed to pay a

substantial portion of this fine.



The Governnent’s financial discovery has | ocated assets
bel ongi ng to the Defendant which include, anong other things, an
i ndividual retirement account (“IRA’) in the anount of
$30,065.88. Currently at issue before this Court is whether the
Governnment is able to garnish the funds in the Defendant’s | RA
Pursuant to 28 U. S.C. 8 3205(c)(5), no hearing was held on this

matter as the Defendant failed to request such a hearing.?

DI SCUSSI ON
In considering this matter of first inpression for this

Crcuit, this Court adopts the two-prong approach as used in

United States v. Sawaf, 74 F.3d 119, 122 (6'" Cir. 1996), by the

Sixth Grcuit, that is: (1) whether the property in question is
the type of property that nmay be reached by Federal Debt

Col l ection Procedure Act (“FDCPA’) garnishnment orders; and (2) if
so, whether ERI SA exenpts property such as an I RA from such

orders.

1 The Court notes that the docket reflects an April 16, 2001, request
by the Defendant for a hearing (Docunent 135) and a subsequent denial by this
Court on April 23, 2001 (Document 136). Said request was denied for failure
to elicit any reason for such a hearing. Mre inportantly, Defendant’s
request cane prior to the sentence in question which was not inposed unti
August 12, 2002, sone sixteen months after the Defendant’s hearing request.
Because the Defendant’s original sentence was vacated by the Third G rcuit,
such a hearing would have been an exercise in futility. Finally, with the
above hearing request in mnd, this Court contacted Defendant’s counsel and
i nquired as to whether the Defendant wi shed to renew his request for a
hearing. The Court’s inquiry went unaddressed by counsel
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l. The Defendant’s I RA is Garnishabl e under the FDCPA

The first prong of the garni shnment test concerns the
Governnent’s ability to garnish property such as an I RA in order
to satisfy the assessnent of a crimnal penalty. The FDCPA
clearly answers this question in the affirmative. |n the FDCPA,
Congress expressly provides that “a judgnent inposing a fine nmay
be enforced against all property or rights to property of the
person fined....” 18 U S.C. § 3613(a). This broad provision
cones wth limtations, none of which are applicable to | RAs. 18
US C 8 3613(a). Therefore, the first prong of the test is net.
The Defendant’s IRA is property that the Governnent can reach

t hrough i ssuance of a FDCPA garni shnent order

I'l. ERISA Does Not Exenpt the Defendant’s | RA From Garni shnent

Unsurprisingly, the Defendant argues that even though
the Governnment has the ability to reach his I RA via the FDCPA,
actual garnishnent of the account is not permtted according to
ERI SA. Specifically, the Defendant cites ERISA's anti-alienation
provi si on which indicates that “[e]ach pension plan shall provide
t hat benefits provided under the plan may not be assigned or
alienated.” 29 U S C. 8 1056(d)(1). The Defendant’s argunent
fails for the follow ng two reasons.

First, Congress provides in 18 U S.C. 8§ 3613(c) that



“[a] fine inposed pursuant to the provisions of [the FDCPA], is a
lien in favor of the United States on all property and rights to
property of the person fined as if the liability of the person
fined were a liability for a tax assessed under the Internal
Revenue Code of 1986.” 1In a tax-collection context ERI SA's
protective provisions “give way to the collection provisions of
the Internal Revenue Code and the FDCPA.” Sawaf, 74 F.3d at 123.
This is the case as Treasury Regulation 8§ 1.401(a)-13(b)(2)(ii)
specifically states that the anti-alienation requirenents of
ERI SA shall not preclude “[t]he collection by the United States
on a judgnent resulting froman unpaid tax assessnent.”

Second, regardl ess of whether the above is correct,
Congress broadly directs the Governnent to enforce a fine against
“all property or rights to property of the defendant” with the
exception of property enunerated in 18 U. S.C. 88 3613(a)(1),
3613(a)(2) & 3613(a)(3). Had Congress intended to limt the
enforceability of the FDCPA to prevent | RAs from bei ng garni shed,
| RAs woul d have been |listed in §8 3613(a) along with the other
types of property imune from garni shnment under the FDCPA. In
ot her words, Congress’ decision to exclude IRAs fromthis |ist
indicates an intention to include IRAs in the types of property
suscepti ble to garni shnment under the FDCPA. The Def endant,
however, suggests that Congress intended |IRAs to be i mmune from

garni shnment when it crafted ERISA's anti-alienation provision.



Such an argunent fails to account for ERI SA's saving clause which
provi des that ERI SA's provisions shall not “alter, anend, nodify,
i nval idate, inpair, or supercede any |law of the Untied States.”
19 U.S.C. 8 1144(d). Congress clearly defines its intention not
to alter other laws, such as the FDCPA, in ERI SA s saving cl ause
provision. Therefore, Defendant’s contention that ERI SA sonehow
protects agai nst garnishnent permtted by the FDCPA clearly
fails. The notion that ERI SA's saving clause permts enforcenent
of a garnishnent order issued under the FDCPA is not a novel

approach. Sawaf, 74 F.3d 119; United States v. R ce, 196

F. Supp. 2d 1196 (N.D. &kl a. 2002). Those cases relied on by the
Def endant in arguing against the ability to garnish under ERI SA
bear little applicability to the matter at hand. For the reasons
outlined above, the Governnent’s Mdtion to garnish the

Defendant’s | RA account is granted.

AN APPROPRI ATE ORDER SHALL FOLLOW

Cl arence C. Newconer, S.J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON

V.

ANTHONY J. GRI CO :
BENEFI Cl AL SAVI NGS BANK : NO. 99-202-01

ORDER
AND NOW this day of May, 2003, upon consi deration
of the Governnent’s Mdtion to Approve Wit of Garnishnent, the
Def endant’ s response and the Governnent’s reply, it is hereby

ORDERED as fol | ows:
1) The Mdtion of the Governnent is GRANTED

2) The garni shee, Beneficial Savings Bank, shal
i mredi ately pay to the United States of Anmerica all funds due and
ow ng to the above-nanmed Defendant until the debt inposed in this
case is paid in full; until the garnishee no | onger has custody,
possession or control of any property belonging to the Defendant;

or until further Order of this Court.

3) The garnishee shall imediately forward paynent by
bank check or certified funds payable to the “Clerk, united

States District Court” to the United States Attorney’'s Ofice,



615 Chestnut Street, Suite 1250, Phil adel phia, Pennsyl vani a,

19106-4476 (Attn: Financial Litigation Unit).

AND SO I T I S ORDERED.

Cl arence C. Newconer, S.J.



